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3ULRU�WR�WKH�$PHQGPHQW�LQ�WKH�&RQVXPHU�3URWHFWLRQ�$FW���������KHUHLQDIWHU�¶WKH�$FW·�
WKHUH�ZHUH�QR�H[SUHVV�SURYLVLRQV�SHUWDLQLQJ�WR�WKH�SRZHU�RI�&RQVXPHU�'LVSXWH�5HGUHVVDO
$JHQFLHV�ZLWK�UHJDUG�WR�WKH�DELOLW\�WR�UHFDOO�WKHLU�RZQ�RUGHUV��7KH�&RQVXPHU�3URWHFWLRQ
�$PHQGPHQW��$FW�������OHG�WR�WKH�LQVHUWLRQ�RI�6HFWLRQ���$�LQ�WKH�&RQVXPHU�3URWHFWLRQ
$FW���ZKLFK�PD\�EH�UHDG�DV�IROORZV�²

´��$��:KHUH�DQ�RUGHU�LV�SDVVHG�E\�WKH�1DWLRQDO�&RPPLVVLRQ�H[�SDUWH�DJDLQVW
WKH�RSSRVLWH�SDUW\�RU�D�FRPSODLQDQW��DV�WKH�FDVH�PD\�EH��WKH�DJJULHYHG�SDUW\
PD\�DSSO\�WR�WKH�&RPPLVVLRQ�WR�VHW�DVLGH�WKH�VDLG�RUGHU�LQ�WKH�LQWHUHVW�RI
MXVWLFH�µ

6HFWLRQ����ZDV�DOVR�UHSODFHG�ZLWK�IROORZLQJ�SURYLVR�

´�������3URYLVLRQV�RI�VHFWLRQV��������DQG����DQG�WKH�UXOHV�PDGH�WKHUH�XQGHU
IRU� WKH�GLVSRVDO� RI� FRPSODLQWV� E\� WKH�'LVWULFW� )RUXP� VKDOO��ZLWK� VXFK
PRGLILFDWLRQV� DV�PD\� EH� FRQVLGHUHG� QHFHVVDU\�E\� WKH�&RPPLVVLRQ�� EH
DSSOLFDEOH�WR�WKH�GLVSRVDO�RI�GLVSXWHV�E\�WKH�1DWLRQDO�&RPPLVVLRQ�

����:LWKRXW�SUHMXGLFH�WR�WKH�SURYLVLRQV�FRQWDLQHG�LQ�VXE�VHFWLRQ������WKH
1DWLRQDO�&RPPLVVLRQ�VKDOO�KDYH�WKH�SRZHU�WR�UHYLHZ�DQ\�RUGHU�PDGH�E\�LW�
ZKHQ�WKHUH�LV�DQ�HUURU�DSSDUHQW�RQ�WKH�IDFH�RI�UHFRUG�µ

$�EDUH�UHDGLQJ�RI�WKH�DIRUHPHQWLRQHG�SURYLVLRQ�PDNHV�LW�DPSO\�FOHDU�WKDW�WKH�1DWLRQDO
&RQVXPHU�'LVSXWHV�5HGUHVVDO�&RPPLVVLRQ���KHUHLQDIWHU�UHIHUUHG�DV�WKH�¶1DWLRQDO


�6WXGHQW�� �WK�<HDU��3UDYLQ�*DQGKL�&ROOHJH�RI�/DZ��0XPEDL�8QLYHUVLW\�
�� 7KH�&RQVXPHU�3URWHFWLRQ� �$PHQGPHQW� ������$FW� �����
��7KH�&RQVXPHU�3URWHFWLRQ� �$PHQGPHQW��$FW������� V����
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&RPPLVVLRQ·��KDV�EHHQ�YHVWHG�ZLWK�WKH�SRZHU�RI�VHWWLQJ�DVLGH�DQ�H[�SDUWH�RUGHU�LQ�WKH
LQWHUHVWV� RI� MXVWLFH� DQG� WR� UHVWRUH� FRPSODLQWV� GLVPLVVHG� LQ� GHIDXOW��+RZHYHU�� QR
FRUUHVSRQGLQJ�DPHQGPHQW�KDV�EHHQ�PDGH�ZLWK�UHVSHFW�WR�WKH�6WDWH�&RPPLVVLRQ�DQG
'LVWULFW�)RUXP��$W�WKLV�SRLQW��LW�EHFRPHV�HVVHQWLDO�WR�GUDZ�DWWHQWLRQ�WR�2UGHU�,;��5XOH���
RI�WKH�&LYLO�3URFHGXUH�&RGH���������ZKLFK�UHDGV�DV�XQGHU�

´����6HWWLQJ�DVLGH�GHFUHH�H[�SDUWH�DJDLQVW�GHIHQGDQW����,Q�DQ\�FDVH�LQ�ZKLFK
D�GHFUHH�LV�SDVVHG�H[�SDUWH�DJDLQVW�D�GHIHQGDQW��KH�PD\�DSSO\�WR�WKH�FRXUW�E\
ZKLFK�WKH�GHFUHH�ZDV�SDVVHG�IRU�DQ�2UGHU�WR�VHW�LW�DVLGH��DQG�LI�KH�VDWLVILHV
WKH�FRXUW�WKDW�WKH�VXPPRQV�ZDV�QRW�GXO\�VHUYHG��RU�WKDW�KH�ZDV�SUHYHQWHG�E\
DQ\�VXIILFLHQW�FDXVH�IURP�DSSHDULQJ�ZKHQ�WKH�VXLW�ZDV�FDOOHG�RQ�IRU�KHDULQJ�
WKH�FRXUW�VKDOO�PDNH�DQ�2UGHU�VHWWLQJ�DVLGH�WKH�GHFUHH�DV�DJDLQVW�KLP�XSRQ
VXFK�WHUPV�DV�WR�FRVWV��SD\PHQW�LQWR�FRXUW�RU�RWKHUZLVH�DV�LW�WKLQNV�ILW��DQG
VKDOO�DSSRLQW�D�GD\�IRU�SURFHHGLQJ�ZLWK�WKH�VXLW�

3URYLGHG�WKDW�ZKHUH�WKH�GHFUHH�LV�RI�VXFK�D�QDWXUH�WKDW�LW�FDQQRW�EH�VHW�DVLGH
DV�DJDLQVW�VXFK�GHIHQGDQW�RQO\�LW�PD\�EH�VHQW�DVLGH�DV�DJDLQVW�DOO�RU�DQ\�RI
WKH�RWKHU�GHIHQGDQW�DOVR�

3URYLGHG�IXUWKHU�WKDW�QR�FRXUW�VKDOO�VHW�DVLGH�D�GHFUHH�SDVVHG�H[�SDUWH�PHUHO\
RQ�WKH�JURXQG�WKDW�WKHUH�KDV�EHHQ�DQ�LUUHJXODULW\�LQ�WKH�VHUYLFH�RI�VXPPRQV�
LI�LW�LV�VDWLVILHG�WKDW�WKH�GHIHQGDQW�KDG�QRWLFH�RI�WKH�GDWH�RI�KHDULQJ�DQG�KDG
VXIILFLHQW�WLPH�WR�DSSHDU�DQG�DQVZHU�WKH�SODLQWLII·V�FODLP�

([SODQDWLRQ��:KHUH�WKHUH�KDV�EHHQ�DQ�DSSHDO�DJDLQVW�D�GHFUHH�SDVVHG�H[
SDUWH�XQGHU�WKLV�UXOH��DQG�WKH�DSSHDO�KDV�EHHQ�GLVSRVHG�RI�RQ�DQ\�JURXQG
RWKHU�WKDQ�WKH�JURXQG�WKDW�WKH�DSSHOODQW�KDV�ZLWKGUDZQ�WKH�DSSHDO��QR
DSSOLFDWLRQ�VKDOO�OLH�XQGHU�WKLV�UXOH�RI�VHWWLQJ�DVLGH�WKH�H[�SDUWH�GHFUHH�µ

0HDQZKLOH��2UGHU�,;��5XOH���RI�WKH�&LYLO�3URFHGXUH�&RGH�SURYLGHV�IRU�UHVWRUDWLRQ�RI�D
VXLW�WKDW�KDV�EHHQ�GLVPLVVHG��

´���3ODLQWLII�PD\�EULQJ�IUHVK�VXLW�RU�&RXUW�PD\�UHVWRUH�VXLW�WR�ILOH³�:KHUH�D
VXLW�LV�GLVPLVVHG�XQGHU�UXOH���RU�UXOH����WKH�SODLQWLII�PD\��VXEMHFW�WR�WKH�ODZ
RI�OLPLWDWLRQ��EULQJ�D�IUHVK�VXLW��RU�KH�PD\�DSSO\�IRU�DQ�RUGHU�WR�VHW�WKH
GLVPLVVDO�DVLGH��DQG�LI�KH�VDWLVILHV�WKH�&RXUW�WKDW�WKHUH�ZDV�VXIILFLHQW�FDXVH
IRU�VXFK�IDLOXUH�DV�LV�UHIHUUHG�WR�LQ�UXOH����RU�IRU�KLV�QRQ�DSSHDUDQFH��DV�WKH
FDVH�PD\�EH��WKH�&RXUW�VKDOO�PDNH�DQ�RUGHU�VHWWLQJ�DVLGH�WKH�GLVPLVVDO�DQG
VKDOO�DSSRLQW�D�GD\�IRU�SURFHHGLQJ�ZLWK�WKH�VXLW�µ

��7KH�&RGH�RI�&LYLO�3URFHGXUH�������RUGHU� ,;�UXOH����
��7KH�&RGH�RI�&LYLO�3URFHGXUH�������RUGHU� ,;�UXOH���
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7KXV��LW�EHFRPHV�HVVHQWLDO�WR�H[DPLQH�WR�ZKDW�H[WHQW�WKH�'LVWULFW�)RUXP�DQG�6WDWH
&RPPLVVLRQ�KDYH�EHHQ�HPSRZHUHG�WR�H[HUFLVH�WKH�SRZHUV�RI�D�FLYLO�FRXUW��SDUWLFXODUO\
ZLWK�UHJDUG�WR�WKH�&LYLO�3URFHGXUH�&RGH��6HFWLRQ�������RI�WKH�&RQVXPHU�3URWHFWLRQ�$FW�
�����UHDGV�DV�IROORZV�²��

´�����¬)RU�WKH�SXUSRVHV�RI�WKLV�VHFWLRQ��WKH�'LVWULFW�)RUXP�VKDOO�KDYH�WKH
VDPH�SRZHUV�DV�DUH�YHVWHG�LQ�D�FLYLO�FRXUW�XQGHU�&RGH�RI�&LYLO�3URFHGXUH�
�����ZKLOH�WU\LQJ�D�VXLW�LQ�UHVSHFW�RI�WKH�IROORZLQJ�PDWWHUV��QDPHO\��³

�L� WKH¬VXPP RQLQJ�DQG�HQIRUFLQJ�WKH�DWWHQGDQFH�RI�DQ\�GHIHQGDQW�RU�ZLWQHVV
DQG�H[DPLQLQJ�WKH�ZLWQHVV�RQ�RDWK�

�LL� WKH¬GLVFRYHU\�DQG�SURGXFWLRQ�RI�DQ\�GRFXPHQW�RU�RWKHU�PDWHULDO�REMHFW
SURGXFLEOH�DV�HYLGHQFH�

�LLL� WKH UHFHSWLRQ�RI�HYLGHQFH�RQ�DIILGDYLWV�

�LY� WKH¬UHTXLVLWLRQLQJ�RI�WKH�UHSRUW�RI�WKH�FRQFHUQHG�DQDO\VLV�RU�WHVW�IURP�WKH
DSSURSULDWH�ODERUDWRU\�RU�IURP�DQ\�RWKHU�UHOHYDQW�VRXUFH�

�Y� LVVXLQJ¬RI¬DQ\�FRPPLVVLRQ�IRU�WKH�H[DPLQDWLRQ�RI�DQ\�ZLWQHVV��DQG

�YL� DQ\¬RWKHU�PDWWHU�ZKLFK�PD\�EH�SUHVFULEHG�µ

7KH�DIRUHVDLG�SURYLVLRQ�KDV�DOVR�EHHQ�PDGH�DSSOLFDEOH� WR� WKH�6WDWH�DQG�1DWLRQDO
&RPPLVVLRQV���,W�LV�DOVR�QHFHVVDU\�WR�GUDZ�DWWHQWLRQ�WR�6HFWLRQ�������RI�WKH�&RQVXPHU
3URWHFWLRQ�5HJXODWLRQV��������ZKLFK�UHDGV�DV�XQGHU�

´����0LVFHOODQHRXV�²�����,Q�DOO�SURFHHGLQJV�EHIRUH�WKH�&RQVXPHU�)RUXP�
HQGHDYRXU�VKDOO�EH�PDGH�E\�WKH�SDUWLHV�DQG�WKHLU�FRXQVHO�WR�DYRLG�WKH�XVH�RI
SURYLVLRQV�RI�&RGH�RI�&LYLO�3URFHGXUH����������RI�������

3URYLGHG�WKDW�WKH�SURYLVLRQV�RI�WKH�&RGH�RI�&LYLO�3URFHGXUH�������PD\�EH
DSSOLHG�ZKLFK�KDYH�EHHQ�UHIHUUHG�WR�LQ�WKH�$FW�RU�LQ�WKH�UXOHV�PDGH�WKHUH
XQGHU�µ

7KH�FDUGLQDO�TXHVWLRQ�IRU�HQTXLU\�LV�ZKHWKHU�RU�QRW�WKH�6WDWH�&RPPLVVLRQ�DQG�'LVWULFW
)RUXP�DUH�HPSRZHUHG�WR�VHW�DVLGH�WKHLU�RZQ�H[�SDUWH�RUGHUV�RU�UHFDOO�GLVPLVVHG
FRPSODLQWV�

��7KH�&RQVXPHU�3URWHFWLRQ�$FW������� V� ������
��7KH�&RQVXPHU�3URWHFWLRQ�$FW������� V����
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,Q�WKH�FDVH�RI�&RXUW�0DVWHU��8&2�%DQN�Y��5DP�*RYLQG�$JDUZDO���WKH�%LKDU�6WDWH�&RPPLVVLRQ
KHOG�WKDW� WKH�'LVWULFW�)RUXP��ZKLFK�KDG�VHW�DVLGH�LWV�RZQ�H[�SDUWH�RUGHU��KDG�QR
MXULVGLFWLRQ�WR�GR�VR��DV�WKH�&RQVXPHU�3URWHFWLRQ�$FW�GRHV�QRW�HPSRZHU�GLVSXWH
5HGUHVVDO�DJHQFLHV�WR�VHW�DVLGH�RU�UHFDOO�H[�SDUWH�RUGHUV�RU�WR�UHVWRUH�PDWWHUV�GLVPLVVHG
IRU�GHIDXOW��$�VLPLODU�YLHZ�ZDV�WDNHQ�E\�WKH�1DWLRQDO�&RPPLVVLRQ�LQ�'LUHFWRU��)RUHVW
5HVHDUFK�,QVWLWXWH�Y��6XQVKLQH�(QWHUSULVHV��

7KH�TXHVWLRQ�ILQDOO\�FDPH�IRU�FRQVLGHUDWLRQ�EHIRUH�WKH�6XSUHPH�&RXUW�LQ�WKH�FDVH�RI
-\RWVDQD�$UYLQG�.XPDU�6KDK�Y��%RPED\�+RVSLWDO�7UXVW���ZKHUHLQ�DQ�DSSHDO�KDG�EHHQ
SUHIHUUHG�DJDLQVW�DQ�RUGHU�RI�WKH�6WDWH�&RPPLVVLRQ�VHWWLQJ�DVLGH�LWV�RZQ�H[�SDUWH�RUGHU�
$IWHU�WKH�6WDWH�&RPPLVVLRQ�RU�SURFHHGHG�H[�SDUWH�DQG�DZDUGHG�FRPSHQVDWLRQ�WR�WKH
FRPSODLQDQW�RQ�PHULWV��WKH�UHVSRQGHQWV��LQVWHDG�RI�SUHIHUULQJ�DQ�DSSHDO�ILOHG�D�ZULW
SHWLWLRQ�EHIRUH�WKH�%RPED\�+LJK�&RXUW��7KH�+LJK�&RXUW��ZKLOVW�GLVPLVVLQJ�WKH�ZULW
SHWLWLRQ�REVHUYHG�WKDW�WKH�UHVSRQGHQW�FRXOG�SUHIHU�DQ�DSSHDO�RU�PDNH�DQ�DSSOLFDWLRQ
EHIRUH�WKH�6WDWH�&RPPLVVLRQ�IRU�VHWWLQJ�DVLGH�WKH�H[�SDUWH�RUGHU��LI�SHUPLVVLEOH�E\�ODZ�
2Q�WKH�EDVLV�RI�WKLV�RUGHU��WKH�SHWLWLRQHU�VXEVHTXHQWO\�PDGH�DQ�DSSOLFDWLRQ�WR�WKH�6WDWH
&RPPLVVLRQ��ZKLFK�VHW�DVLGH�LWV�SUHYLRXV�H[�SDUWH�RUGHU��$Q�DSSHDO�ZDV�SUHIHUUHG�E\
WKH�FRPSODLQDQW�WR�WKH�6XSUHPH�&RXUW��ZKLFK�VWDWHG�WKDW�WKH�UHVSRQGHQW�FRXOG�EHQHILW
IURP�WKH�REVHUYDWLRQ�RI�WKH�+LJK�&RXUW�RQO\�LI�WKH�VDPH�ZDV�¶SHUPLVVLEOH�E\�ODZ·�
/D\LQJ�UHIHUHQFH�WR�WKH�DIRUHPHQWLRQHG�RUGHUV�RI�WKH�1DWLRQDO�&RPPLVVLRQ�DQG�WKH
%LKDU�6WDWH�&RPPLVVLRQ��LW�KHOG�WKDW�WKH�RUGHU�RI�WKH�6WDWH�&RPPLVVLRQ�VHWWLQJ�DVLGH�WKH
H[�SDUWH�GHFLVLRQ�ZDV�ZLWKRXW�MXULVGLFWLRQ�

+RZHYHU��D�FRQIOLFWLQJ�YLHZ�RQ�WKLV�LVVXH�HPHUJHG�LQ�WKH�FDVH�RI�1HZ�,QGLD�$VVXUDQFH�&R�
/WG��Y��5��6ULQLYDVDQ����ZKHUH�WKH�6XSUHPH�&RXUW�KHOG�WKDW�WKH�6WDWH�&RPPLVVLRQ�FRXOG
UHFDOO�RU�UHYLHZ�LWV�H[�SDUWH�RUGHU��7KH�RULJLQDO�FRPSODLQDQW��ZKR�ZDV�WKH�UHVSRQGHQW
LQ�WKH�VDLG�PDWWHU��KDG�ILOHG�D�FRPSODLQW�ZLWK�WKH�6WDWH�&RPPLVVLRQ�IRU�DQ�LQVXUDQFH
FODLP� WKDW�ZDV� GLVPLVVHG� LQ�GHIDXOW� DQG�QRW� UHVWRUHG� E\� WKH�6WDWH�&RPPLVVLRQ�
&RQVHTXHQWO\��WKH�UHVSRQGHQW�ILOHG�D�IUHVK�FRPSODLQW�LQ�WKH�'LVWULFW�)RUXP��ZKLFK
DOORZHG�WKH�FODLP��7KH�DSSHOODQW·V�FRQWHQWLRQ�WKDW�WKH�FRPSODLQW�LQ�WKH�GLVWULFW�IRUXP
ZDV�QRW�PDLQWDLQDEOH�VLQFH�D�VLPLODU�FRPSOLDQW�KDG�EHHQ�LQVWLWXWHG�DQG�GLVPLVVHG�LQ
GHIDXOW�E\�WKH�6WDWH�&RPPLVVLRQ��ZDV�UHMHFWHG�E\�ERWK�WKH�6WDWH�DQG�WKH�1DWLRQDO

��&RXUW�0DVWHU��8&2�%DQN�Y�5DP�*RYLQG�$JDUZDO� ���������&35�����
��'LUHFWRU�� )RUHVW�5HVHDUFK� ,QVWLWXWH� Y�6XQVKLQH�(QWHUSULVHV� ���������&35� ���
�� -\RWVDQD�$UYLQG�.XPDU�6KDK�Y�%RPED\�+RVSLWDO�7UXVW� ���������6&&�����
���1HZ� ,QGLD�$VVXUDQFH�&R�/WG� Y�5�6ULQLYDVDQ� ���������6&&�����



�

&RPPLVVLRQ��:KHQ�WKH�PDWWHU�UHDFKHG�WKH�6XSUHPH�&RXUW��LW�XSKHOG�WKH�RUGHUV�RI�WKH
1DWLRQDO�&RPPLVVLRQ��6WDWH�&RPPLVVLRQ�DQG�'LVWULFW�)RUXP�RQ�WKH�JURXQGV�WKDW�WKH
LQWHUHVWV�RI�MXVWLFH�FDQQRW�EH�FRPSULVHG�E\�PHUH�WHFKQLFDOLW\��SDUWLFXODUO\�VLQFH�WKH
FODLP�RI�WKH�UHVSRQGHQW�ZDV�XQGLVSXWHG��:KLOVW�WDNLQJ�QRWH�RI�WKH�IDFW�WKDW�2UGHU���RI
WKH�&LYLO�3URFHGXUH�&RGH�GLG�QRW�DSSO\�WR�SURFHHGLQJV�EHIRUH�WKH�6WDWH�&RPPLVVLRQ�RU
'LVWULFW�)RUXP��WKH�FRXUW�HPSKDWLFDOO\�VWDWHG�WKDW�WKH�LQWHUHVWV�RI�MXVWLFH�FDQQRW�EH
FRPSURPLVHG�E\�D�UXOH�RI�WHFKQLFDOLW\�

,W�ZRXOG�EH�SHUWLQHQW�WR�QRWH�KHUH�WKDW�DOO�RI�WKH�SUHYLRXVO\�PHQWLRQHG�MXGJHPHQWV�ZHUH
SDVVHG�SULRU�WR�WKH������$PHQGPHQW�WR�WKH�&RQVXPHU�3URWHFWLRQ�$FW��$V�VXFK��ZKLOVW
WKH\�GR�QRW�KROG�WUXH�IRU�WKH�1DWLRQDO�&RPPLVVLRQ��WKH\�FRQWLQXHG�WR�KROG�JRRG�IRU�WKH
6WDWH�&RPPLVVLRQV�DQG�'LVWULFW�)RUXPV�

7KH�6XSUHPH�&RXUW�KDV�WKHUHIRUH�FOHDUO\�WDNHQ�FRQWUDU\�VWDQGV�RQ�WKLV�LVVXH�LQ�WKH�WZR
LQVWDQFHV�WKDW�LW�FDPH�EHIRUH�LW�IRU�FRQVLGHUDWLRQ��7KH�SRVLWLRQ�RI�ODZ�ZDV�ILQDOO\�VHWWOHG
LQ�5DMHHY�+LWHQGUD�3DWHNDU�Y��$FK\WXW�.DVKLQDWK�.DUHNDU�DQG�$QRWKHU����,Q�WKH�VDLG�FDVH��WKH
UHVSRQGHQW·V�ZLIH�KDG�GLHG�GXH�WR�DOOHJHG�PHGLFDO�QHJOLJHQFH�RQ�SDUW�RI�WKH�DSSHOODQWV�
+RZHYHU��WKH�6WDWH�&RPPLVVLRQ�KDG�GLVPLVVHG�WKH�FRPSODLQW�IRU�ZDQW�RI�SURVHFXWLRQ�
8SRQ� UHFHLYLQJ�DQ� DSSOLFDWLRQ� IRU� UHFDOOLQJ� WKH� VDLG�RUGHU�RI�GLVPLVVDO� IURP� WKH
UHVSRQGHQW�FRPSODLQDQW��WKH�6WDWH�&RPPLVVLRQ�UHVWRUHG�WKH�FRPSODLQW��7KH�1DWLRQDO
&RPPLVVLRQ� UHMHFWHG� WKH� DUJXPHQWV�RI� WKH� DSSHOODQWV� WKDW� WKH�RUGHU�RI� WKH�6WDWH
&RPPLVVLRQ�ZDV�ZLWKRXW�MXULVGLFWLRQ��DQG�GLVPLVVHG�WKH�UHYLVLRQ�SHWLWLRQ�

7KH�FRXUW·V�DWWHQWLRQ�ZDV�GUDZQ�WR�ERWK�WKH�VWDWXWRU\�SURYLVLRQV�DQG�WKH�MXGJHPHQW�RI
WKH�$QGKUD�3UDGHVK�+LJK�&RXUW�LQ�WKH�FDVH�RI�0�V�(XUHND�(VWDWHV��3��/WG��Y��$�3��6WDWH
&RQVXPHU�'LVSXWHV�5HGUHVVDO�&RPPLVVLRQ����ZKHUHLQ�LW�ZDV�KHOG�WKDW�WKH�6WDWH�&RPPLVVLRQ
DQG�'LVWULFW�)RUXP�FDQ�RQO\�H[HUFLVH�WKRVH�SRZHUV�WKDW�KDYH�EHHQ�VSHFLILFDOO\�FRQIHUUHG
RQ�WKHP�E\�WKH�&RQVXPHU�3URWHFWLRQ�$FW�DQG�5XOHV��7KLV�OLQH�RI�DUJXPHQW�ZDV�IXUWKHU
VXEVWDQWLDWHG�E\�WKH�FRXQVHO�IRU�WKH�DSSHOODQWV�E\�SODFLQJ�UHOLDQFH�XSRQ�WKH�6XSUHPH
&RXUW·V�MXGJHPHQWV�LQ�0RUJDQ�6WDQOH\�0XWXDO�)XQG�Y��.DUWLFN�'DV�� DQG�*XO]DUL�/DO
$JDUZDO�Y��$FFRXQWV�2IILFHU���ZKHUHLQ�LW�KDG�ODLG�GRZQ�WKH�SULQFLSOH�WKDW�&RQVXPHU
WULEXQDOV�FDQ�GHULYH�SRZHUV�RQO\�IURP�H[SUHVV�VWDWXWRU\�SURYLVLRQV��2Q�WKH�RWKHU�KDQG�
WKH�UHVSRQGHQW�FRQWHQGHG�WKDW�KH�KDG�ORVW�WUDFN�RI�WKH�PDWWHU�GXH�WR�ROG�DJH�DQG�WKDW�WKH
6WDWH�&RPPLVVLRQ�KDG�ULJKWIXOO\�UHVWRUHG�WKH�FRPSODLQW��+RZHYHU��WKH�6XSUHPH�&RXUW
XOWLPDWHO\�KHOG�WKDW�WKH�7ULEXQDOV�DUH�FUHDWXUHV�RI�WKH�VWDWXWH��DQG�KHQFH�WKH�6WDWH

���5DMHHY�+LWHQGUD�3DWHNDU� Y�$FK\WXW�.DVKLQDWK�.DUHNDU� >����@���� 6&5�����
���0�V�(XUHND�(VWDWHV� �3��/WG�Y�$3�6WDWH�&RQVXPHU�'LVSXWHV�5HGUHVVDO�&RPPLVVLRQ�$,5������$3�����
���0RUJDQ� 6WDQOH\�0XWXDO�)XQG�Y�.DUWLFN�'DV� ������� ��6&&�����
���*XO]DUL�/DO�$JDUZDO�Y�$FFRXQWV�2IILFHU� ����������6&&�����
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&RPPLVVLRQ�DQG�'LVWULFW�)RUXP�FDQQRW�H[HUFLVH�DQ\�SRZHU�WKDW�KDV�QRW�EHHQ�H[SUHVVO\
FRQIHUUHG�XSRQ�WKHP��7KXV��WKH�FRXUW�KHOG�WKH�MXGJPHQW�LQ�WKH�FDVH�RI�-\RWVDQD�WR�EH�D
JRRG�ODZ�ZLWK�WKH�MXGJPHQW�GHOLYHUHG�LQ�FDVH�RI�1HZ�,QGLD�$VVXUDQFH�WR�EH�XQWHQDEOH�

7+(�&855(17�/(*$/�326,7,21��$�75$9(67<�2)�-867,&("

7KH�ODZ��DV�LW�VWDQGV�WRGD\��GRHV�QRW�DOORZ�6WDWH�&RPPLVVLRQV�DQG�'LVWULFW�)RUXPV�WR
UHFDOO�WKHLU�H[�SDUWH�GHFLVLRQV�RU�UHVWRUH�FRPSODLQWV�GLVPLVVHG�LQ�GHIDXOW��:KLOH�VRPH
PD\�KDLO�WKLV�PRYH�DV�D�VWHS�LQ�WKH�ULJKW�GLUHFWLRQ��ZKLFK�PD\�GHWHU�WKRVH�VHOOHUV�ZKR
DUH�QHJOLJHQW�LQ�DSSHDULQJ�EHIRUH�WKH�WULEXQDOV�DQG�ILOLQJ�WKHLU�ZULWWHQ�VWDWHPHQW��WKH
FDVFDGLQJ�HIIHFW�RI�WKLV�SRVLWLRQ�LV�WKDW�SRRU�OLWLJDQWV��ZKR�DUH�VRPHWLPHV�XQDEOH�WR
DGKHUH�WR�WKH�WLPH�IUDPHV�VWLSXODWHG�XQGHU�WKH�&RQVXPHU�3URWHFWLRQ�$FW�DQG�E\�WKH
7ULEXQDOV��DUH�SXW�LQ�D�SRVLWLRQ�ZKHUH�WKH\�PXVW�LQFXU�WKH�H[SHQGLWXUH�RI�WUDYHOOLQJ�DOO
WKH�ZD\�WR�'HOKL�LQ�RUGHU�WR�JHW�WKHLU�FRPSODLQWV�UHVWRUHG��7KH�SRVLWLRQ�RI�ODZ��ERWK�LQ
WKH� VWDWXWH� ERRNV� DQG� DV�KHOG� E\� WKH� 6XSUHPH�&RXUW� LQ�5DMHHY� +LWHQGUD� 3DWHNDU
GLVDGYDQWDJHV�WKH�SRRUHVW�RI�FRPSODLQDQWV��DV�LW�LV�WKH�6WDWH�&RPPLVVLRQ�DQG�'LVWULFW
)RUXPV�WKDW�DUH�XQDEOH�WR�UHFDOO�RUGHUV�RU�UHVWRUH�FRPSODLQWV��$W�WKLV�SRLQW��LW�ZRXOG�EH
SHUWLQHQW�WR�GUDZ�DWWHQWLRQ�WR�$UWLFOH���$�RI�WKH�&RQVWLWXWLRQ�RI�,QGLD��:KLOVW�WKLV
'LUHFWLYH�3ULQFLSOH�RI�6WDWH�3ROLF\�SULPDULO\�GHDOV�ZLWK�WKH�LVVXH�RI�OHJDO�DLG��LW�DOVR
VWDWHV�WKDW�WKH�OHJDO�V\VWHP�PXVW�SURPRWH�MXVWLFH�RQ�WKH�EDVLV�RI�HTXDO�RSSRUWXQLW\��,W
IXUWKHU�VWDWHV�WKDW�RSSRUWXQLWLHV�IRU�VHFXULQJ�MXVWLFH�VKRXOG�QRW�EH�GHQLHG�WR�DQ\�FLWL]HQ
E\�YLUWXH�RI�HFRQRPLF�RU�RWKHU�GLVDELOLWLHV��7KLV�LV�DOVR�LQ�FRQVRQDQFH�ZLWK�WKH�3UHDPEOH
RI�WKH�&RQVWLWXWLRQ�ZKHUHLQ�WKH�6WDWH�XQGHUWDNHV�WR�SURYLGH�¶-XVWLFH�²�VRFLDO��HFRQRPLF
DQG�SROLWLFDO·��7KH�FXUUHQW�SRVLWLRQ�RI�ODZ�HQVXUHV�WKDW�WKH�ULFKHVW�RI�OLWLJDQWV��KDYLQJ
FODLPV�RI� RYHU� ��&URUH� UXSHHV� DUH� DEOH� WR� JHW� VSHHG\� MXVWLFH� IURP� WKH�1DWLRQDO
&RPPLVVLRQ��ZKLFK�KHDUV� WKHLU�FRPSODLQWV� LQ� WKH� ILUVW� LQVWDQFH����ZKHUHDV�SRRUHU
OLWLJDQWV�ZLWK�VPDOOHU�FODLPV�DUH�XQDEOH�WR�DYDLO�RI�WKH�VDPH�EHQHILWV�IURP�WKHLU�IRUXP�RI
FKRLFH��7KXV��WKLV�SRVLWLRQ�RI�ODZ�QRW�RQO\�JRHV�DJDLQVW�WKH�FRQVWLWXWLRQDO�SULQFLSOHV
HQVKULQHG�LQ�$UWLFOH���$�EXW�DOVR�GHIHDWV�WKH�YHU\�HVVHQFH�RI�WKH�3UHDPEOH�DV�ZHOO�

7KLV�VWDWH�RI�DIIDLUV��LI�DQ\WKLQJ��RQO\�VHUYHV�WR�GHIHDW�WKH�YHU\�HVVHQFH�RI�WKH�&RQVXPHU
3URWHFWLRQ�$FW��ZKLFK�VHHNV�WR�JLYH�VSHHG\�DQG�FRVW�HIIHFWLYH�MXVWLFH�WR�FRQVXPHUV�
SDUWLFXODUO\�WKH�RQHV�EHORQJLQJ�WR�WKH�VHFWLRQV�RI�VRFLHW\�ZKLFK�GR�QRW�KDYH�WKH�UHVRXUFHV
RU�WLPH�WR�LQGXOJH�LQ�ORQJ�GUDZQ�DQG�H[SHQVLYH�OLWLJDWLRQ��$�PHUH�JODQFH�DW�WKH�IDFWV�RI
1HZ�,QGLD�$VVXUDQFH�� DV�ZHOO�DV�5DMHHY�+LUHQGUD�3DWHNDU��ZLOO�UHYHDO�WKDW�LW�ZDV��LQ�IDFW�
WKH�FRQVXPHU�ZKR�VXIIHUHG�EHFDXVH�RI�WKLV�VNHZHG�SRVLWLRQ�RI�ODZ�

���7KH�&RQVXPHU�3URWHFWLRQ�$FW� ������ V����D��L��
���1HZ� ,QGLD�$VVXUDQFH�&R�/WG� Y�5�6ULQLYDVDQ� ���������6&&�����
���5DMHHY�+LUHQGUD�3DWHNDU� Y�$FK\XW�.DVKLQDWK�.DUHNDU� ��������� 6&&�����
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/LWLJDQWV�� SDUWLFXODUO\� FRQVXPHUV� DSSURDFKLQJ� WKH�'LVWULFW� )RUXP� DQG� 6WDWH
&RPPLVVLRQ��ZKR�WHQG�WR�EH�OD\SHUVRQV��DUH�RIWHQ�VXEMHFW�WR�VXSHUYHQLQJ�FLUFXPVWDQFHV
EH\RQG�WKHLU�FRQWURO��<HW��LW�LV�RQO\�WKH�1DWLRQDO�&RPPLVVLRQ�WKDW�KDV�EHHQ�YHVWHG�ZLWK
WKH�SRZHU�WR�UHVWRUH�FRPSODLQWV�GLVPLVVHG�LQ�GHIDXOW�DQG�UHFDOO�H[�SDUWH�GHFLVLRQV��7KH
MXGJHPHQW�LQ�WKH�FDVH�RI�5DMHHY�+LUHQGUD�3DWHNDU�Y��$FK\XW�.DVKLQDWK�.DUHNDU���FRQWLQXHV
WR�EH�WKH�ODZ�RI�WKH�ODQG��2I�FRXUVH��WKH�LQKHUHQW�VKRUWFRPLQJV�RI�WKH������$PHQGPHQW
WR� WKH�&RQVXPHU�3URWHFWLRQ�$FW�ZHUH� UHVSRQVLEOH� IRU� WKLV�YH[HG�SRVLWLRQ� RI� ODZ
FRQWLQXLQJ�WR�H[LVW�SRVW������LQ�WKH�ILUVW�SODFH��$V�VXFK��WKH�RQO\�ZD\�IRUZDUG�DSSHDUV
WR�EH�PRYLQJ�UHTXLVLWH�DPHQGPHQWV�WR�WKH�&RQVXPHU�3URWHFWLRQ�$FW�DQG�HQGRZLQJ
'LVWULFW�)RUXPV�DQG�6WDWH�&RPPLVVLRQV�ZLWK�WKH�SRZHU�WR�UHVWRUH�FRPSODLQWV�GLVPLVVHG
LQ�GHIDXOW�DQG�UHFDOO�H[�SDUWH�GHFLVLRQV��+RZHYHU��WKH�H[HUFLVH�RI�WKLV�SRZHU�E\�DOO�WKUHH
GLVSXWH�UHGUHVVDO�DJHQFLHV�PXVW�EH�VXEMHFW�WR�FHUWDLQ�FDYHDWV�WR�VDIHJXDUG�WKH�LQWHUHVWV
RI�FRQVXPHUV��*UDQWLQJ�WKH�SRZHU�RI�UHVWRULQJ�FRPSODLQWV�GLVPLVVHG�LQ�GHIDXOW�DQG
UHFDOOLQJ�H[�SDUWH�GHFLVLRQV�ZLOO�QRW�RQO\�IXUWKHU�WKH�LQWHUHVWV�RI�MXVWLFH�EXW�DOVR�UHGXFH
UHYLVLRQV� ILOHG� EHIRUH� WKH�1DWLRQDO�&RPPLVVLRQ�� WKHUHE\� UHGXFLQJ� WKH� VHHPLQJO\
LQVXUPRXQWDEOH�SHQGHQF\�DQG�DUUHDUV�RI�FDVHV�
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